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Aboriginal Land Rights (Northern Territory) Amendment (Economic Empowerment) Bill 2021 
Some comments for the Institute for Cultural Survival Inc. 

from Brett Midena, Midena Lawyers 
11 October 2021 (as amended on 15 October 2021) 

1 Section 74AA : Revoking of permits issued under the AL Act 

Item 36 – Section 74AA of the Bill should be rejected. 
 

(a) Currently: 

(i) A Land Council can issue permits to any person to enter and remain on Aboriginal 
land for any purpose subject to the Land Council’s agreement with the traditional 
Aboriginal owners; s.5(1) and (7) AL Act. 

(ii) Traditional Aboriginal owners can issue permits to any person to enter and remain 
on their land for any purpose; s.5(2) AL Act. 

(iii) Such permits (issued by traditional Aboriginal owners) may only be issued with the 
authority of the traditional Aboriginal owners, as a group, that is, in accordance with 
the group’s Aboriginal tradition (ie. their traditional law and custom) (1). 

(iv) A permit may only be revoked by the person who issued it; s.74AA Land Rights Act. 
So, for example, a permit issued by the traditional Aboriginal owners cannot be 
revoked by a Land Council. 

(b) The Bill proposes: 

(i) The repeal of s.74AA; Item 36; consequentially allowing, pursuant to s.5(5) and 
s.5(6) AL Act, for a Land Council to revoke permits issued by traditional Aboriginal 
owners and for traditional Aboriginal owners to revoke permits issued by a Land 
Council, and 

(ii) The retroactive operation of such repeal; Item 37; that is, allowing for a Land Council 
to revoke permits issued by the traditional Aboriginal owners before the 
commencement of the Bill and visa versa.  

(c) The EM justifies the proposed amendments on 2 grounds: 

(i) that section 74AA prevents the Land Councils from revoking permits issued by small, 
minority groups that have failed to consult with the broader group of traditional 
owners, or do not have the support of that broader group; [337] EM; and  

(ii) that Land Councils are best placed to resolve disputes within traditional Aboriginal 
owner groups through their role in administering the Land Rights Act; [338] EM.      

(d) Both grounds are flawed and are counterproductive of the fundamental purposes of the Bill, 
which appear to be: 

(i) to “maximise the opportunities to promote local Indigenous control over decision-
making”; Second Reading, 25/08/2021, at p.9, and  

(ii) to “enhance local decision-making”; EM [1c], and 

 
1 In other words, the traditional Aboriginal owners must exercise their power to issue permits in accordance with the 
requirements of Aboriginal tradition; see paragraph [91] Tiwi Aboriginal Land Trust & Anor v Munupi 
Wilderness Lodge Pty Ltd [2014] NTSC 5. Such accommodates the capacity for the group to adopt a decision-
making process based on or reflective of their past or current Aboriginal tradition. 
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(iii) to “enhance Aboriginal control over land management”; EM [26], and 

(iv) to “empower Aboriginal peoples in the NT to activate the economic potential of their 
land for generations to come”; EM [1]. 

(e) The first ground, at (c)(i) above, appears to accept that traditional Aboriginal owners must 
exercise their permit-issuing power in accordance with their group authority; see (a)(iii) 
above; but, instead of supporting the group’s authority, proposes that the Land Council can, 
unilaterally and without fetter, override the group’s wishes in all circumstances.   

(f) This ground fails to appreciate, among other things, that traditional owner groups need 
themselves to be able to deal with internal disputes and that the effect of Land Councils 
having such overriding powers is the disempowwerment (and not support and resourcing) of 
local traditional communities and the extinguishment of the traditional governance structures 
of the communities. 

(g) Unless the group’s traditional authority is recognised, respected and supported, it will 
diminish and be extinguished forever.   

(h) With respect to the circumstances referred to in justification of the repeal of s.74AA, support 
should be given to the “broader group” to enable it to deal with any permits purportedly 
issued contrary to the “broader group’s” decision-making processes.    

(i) That support necessarily begins with confirming the identity of the individuals who are the 
traditional Aboriginal owners of the relevant area.  

(j) Any uncertainties about the identity of the traditional Aboriginal owners is likely to result in a 
dysfunctional group decision-making process.  

Such certainty may be provided by a Register of Traditional Owners.   

2 Section 24 : Register of Traditional Owners 

New amendments should be proposed to section 24 [Register of traditional Aboriginal owners] 
 

(a) The Land Rights Act originally obliged Land Councils to compile and maintain a register 
setting out the names of the persons who, “in the opinion of the Council”, are the traditional 
Aboriginal owners of Aboriginal land in its area, and in relation to each such group to compile 
and maintain a map or other references showing the sites belonging to them “in so far as 
such can be done without breach of Aboriginal usage”; s 24. 

(b) In 1987 the Land Rights Act was amended to provide that Land Councils “may” compile and 
maintain such a register (2). 

(c) The amendment accorded with an earlier recommendation of Mr Justice Toohey in his report 
on the Land Rights Act entitled “Seven Years On” (December 1983); at chapter 13: Register 
of Traditional Owners, [364]-[376], pp. 54-55. 

(d) That report (at [365]) identifies a number of aims of such a register: 

(i) The provision of a ready guide to a Land Council in identifying those with whom it 
should consult for the purposes of fulfilling its statutory duty appearing throughout 
the Land Rights Act of being satisfied that the traditional Aboriginal owners 
understand the nature and purpose of a proposed action and as a group consent to 
it. 

 
2 Aboriginal Land Rights (Northern Territory) Amendment Act 1987 (40, 1987). 
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(ii) The provision of information by which someone dealing with a Land Council (for 
instance, a miner – and it should be added, a traditional owner) may satisfy 
themselves whether the Land Council has performed its statutory obligations in 
regard to traditional owners. 

The latter assumes that the register would be open to inspection, at least by 
someone having a lawful interest in its contents. 
 

(iii) The provision of information of sites, useful in the operation of provisions in the Land 
Rights Act dealing with sites; for example, as a guide to the Land Council and to 
anyone dealing with it as to where mining operations and the like may be carried out 
without interference to sacred sites. 

(e) Whilst concluding that “a register properly maintained and understood could be of great 
value to the councils” [375] – and, he no doubt had in mind, traditional owners, Justice 
Toohey accepted the Land Councils’ submissions to the effect that, because of the sheer 
size and complexity of the task involved” [372], the obligation to compile and maintain a 
register should be discretionary, not mandatory.    

(f) Justice Toohey appears to have assumed that the Land Councils would prepare the register 
in the course of identifying traditional Aboriginal owners in response to particular proposals 
for use, occupation or grant of an interest in an area of land; [373]. In fact, the Land Councils 
have, apparently, not commenced the compilation of such registers (3). 

(g) Justice Toohey also recommended that there should be provision empowering anyone who 
is placed on or omitted from a register to appeal to the Supreme Court of the Northern 
Territory or the Aboriginal Land Commissioner [375]. 

(h) Insofar as the register concerns the identification of sites, it is expected that there would be 
appropriate cooperation with the AAPA. 

(i) It is recommended that detailed consideration be given to amending s.24 of the Land Rights 
Act, principally: 

(i) to oblige Land Councils to compile and maintain the registers the subject of s.24, 
and 

(ii) to empower anyone who is placed on or omitted from a register to appeal to the 
Aboriginal Land Commissioner and/or a relevant Court. 

(j) It may also be relevant now or later to identify that, with respect to their interests in 
Aboriginal land, Aboriginals (including traditional Aboriginal owners) do not have the benefit 
of the Cth’s: 

(i) Freedom of Information Act 1982, and 

(ii) Privacy Act 1988, 

– simply because Land Councils are exempted from their operation. 

However, care might be required to avoid a suggestion that access to the amendment of 
these statutes would somehow be an alternative to the establishment of the Register of 
Traditional Owners and the proposed s.19(5)&(6) amendments below. 

 
3 It may be that, occasionally, a person’s name is set out in such a register simply for the purpose of enabling them to 
qualify for membership of the Land Council; see s.29. 
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3 Sections 19(5) and 19(6) : Consent of Traditional Owners 

New amendments should be proposed to section 19(5) and 19(6) [Dealings etc. with interests in 
land by Land Trusts] 
 

(a) Section 19(5)(a) provides, in effect, that an interest in Aboriginal land cannot be granted 
unless the Land Council is satisfied that the traditional Aboriginal owners understand what is 
proposed and, as a group, consent to it. 

(b) Traditional owners continue to experience enormous frustrations with this provision, in 
particular because: 

(i) The identity, in the Land Council’s opinion, of the traditional Aboriginal owners and/or 
the group’s decision-making process are often uncertain; And the there is no means 
available to traditional owners to review whether or not: 

(A) the persons consulted and consenting are, in fact, the traditional Aboriginal 
owners, or 

(B) the traditional owners have, in fact, made a decision as a group. 

(ii) The recourse available to traditional owners is limited to reviewing whether or not the 
Land Council reasonably believed that these requirements had been met. 

(iii) Even if the Land Council substantially fails to comply with its obligations, section 
19(6) provides that the interest granted is valid (4).  

One effect of this provision, is that traditional owners must act quickly if they are to 
seek even the limited review available to them of the NLC’s decisions under s.19(5). 
 

(iv) The Land Council can ignore a request from traditional Aboriginal owners for the 
grant a certain interest, no matter how beneficial or meritorious. 

(c) The problems identified at (b)(i) above are addressed in section 1 above. 

(d) The problem identified at (b)(ii) above can be addressed by removing “the Land Council is 
satisfied that” from section 19(5), so that it must be a matter of fact (and not just Land 
Council opinion) that the traditional Aboriginal owners have given the requisite consent. 

(e) The problem identified at (b)(iii) above can be addressed by deleting section 19(6), so that 
traditional Aboriginal owners are treated the same as any other person, leaving the form of 
redress to the discretion of the Court. 

(f) The problem identified at (b)(iv) above can be addressed by requiring a Land Council to 
effect the grant of an interest requested by the traditional Aboriginal owners, as a group, 
unless the terms and conditions on which the grant is to be made are not reasonable. 

4 Section 28(3) and sections 28A – 28F : Delegation powers of Land 
Councils to Aboriginal corporations 

Items 30 to 32 should be rejected. 
(a) The Bill proposes to remove the Land Councils’ power to delegate to Aboriginal 

corporations. Powers would remain to delegate to Land Council members, Land Council 
members of staff and Land Council committees. 

 
4 The only basis for challenging the validity of an interest granted contrary to s.19(5) is if the grantee has acted 
fraudulently in obtaining the related Land Council direction; section 19(6). 
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(b) The sections proposed to be removed, namely ss.28A – 28F along, consequentially, with 
s.28(3), provide for Land Councils, at their discretion, to delegate certain, but not all (5), of 
their functions and powers to Aboriginal corporations in respect of part of the area of the 
Land Council. The Land Council’s discretions relate to whether or not to delegate as well as 
to which of the delegable functions and powers are to be delegated. Such a delegation 
would bring with it the provision of funding from, or effectively from the Land Council to 
enable the Aboriginal corporation to exercise the delegated functions and powers. An 
Aboriginal corporation with delegated functions and powers would remain under the 
supervision of the relevant Land Council and, so far as concerned the exercise of its 
delegated functions and powers, would be required to comply with the same laws as a Land 
Council. 

(c) It remains open to a Land Council to grant a lease of Aboriginal land to an Aboriginal 
corporation under s.19, which might well be a better means for effecting Aboriginal self-
determination. 

(d) The EM suggests (at [31]) that the aspirations of traditional communities can be addressed 
by means of leases of townships pursuant to section 19A. That is incorrect because section 
19A is limited to townships.  

(e) Whilst the long term utility of sections 28(3) and 28A-28F as a sound mechanism for local 
governance may be tenuous, it does provide an option for traditional communities, perhaps 
as a precurser, alone or together with other communities, to an application for the 
establishment of a new Land Council.  

(f) Contrary to what is stated in the EM (at [31], it is very difficult to see how the repeal of 
sections 28(3) and 28A-28F can be consistent with the objective of the Bill to enhance 
Aboriginal control over land management. 

(g) Accordingly, the option should remain. 

5 Part IV Mining – Section 44A 

Item 36 - Subsection 44A(1) of the Bill should be rejected. 
(a) The Bill proposes that a number of provisions relating to exploration & mining be 

‘streamlined’, ‘improved’ or ‘clarified’. 

(b) Section 44A(1) is proposed to be repealed and new sections 44A(1), (1A) and (1B) proposed 
to be inserted. 

(c) The purpose appears to be to make unlawful the payment of any amounts payable under 
exploration agreements between a Land Council and a mining company if the amounts are 
“consideration for the giving of consent to the granting of an exploration licence”. 

(d) Such a proscription appears unnecessary and likely to be counterproductive, since it opens 
the way for a Court to step in at any time and determine that, despite the agreement reached 
between the exploration company and the Land Council, certain payments under the 
exploration agreement are unlawful because they offend s.44(1). 

(e) Contrary to the stated objective of the Bill of simplifying the land administration system (see 
EM [31]), the proposed amendment creates complexity and uncertainty. 

 
5 S.28(3) does not include any of s.35 [Application of money of Land Council] in the list of delegable functions and 
powers so that, unless within the meaning of an “associated” function or power, it may not be open to a Land Council to 
delegate its power to deal with monies generated from Aboriginal land. 


